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The Inescap abﬂit}f of

Consequenti alism

Phiiip Pettit

Introduction

Among the moral theories that Berna rd Williams criticized, one of the prime
targets was consequentialism, in particular consequentialism in its utilitarian
version (Smart and Williams 1973). Many of the charges he leveled against the
doctrine were meant to apply to other theories that gave equal credence in his
wiew to the wdea of the systemane, almost algorithmic, morality he L’ikf‘%ﬁ)‘iﬂhf(’l
tialist outlook, and subjected it to a life-long offensive. His hostihioy is matched
only by that of earlier, rather more conservative critics like F.H. Bradley (1876,
107}, who had condemned utilituianismin cqually extreme, and cqualiy ele-
gant, terms: So far as my lights go, this is to make possible. to justity, and even
to encourage, an incessant practical casuistry; and that, it need scarcely be
added, is the death of morality”

There are many lessons that consequentidists vught wo take from Willms's
work but believe that the doctrine survives the sicge he laid to it There may
be plural sources of value: there may be many cases where the right chotce is

indeterminate; there mav be room for continuing regret when vou have done
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what is right; there rmay be cause for remorse when you have just been unlucky,

not strictly blameworthy; and there is certainly something silly, as Bradley
also emphasized, about approaching moral problems in the spirit of an actu-
ary. But consequentialism can adapt to all those observations and vet maintain
its cOre CoOmmitments.

In the first section of this chapter | sketch a version of consequentialism that
is designed to take Williams's lessons on board. [n the second section | provide
an overview of the various forms that the non-consequentialist refection of
this doctrine can take. And then in the third section [ look at how the two
approaches compare. | argue that in moral philosophy proper there may be
something of a stalemate between the two, but that in political philosophy
consequentialism is the only game in town. Atleastin this role, then, it remains
an inescapable normative resource. If it is inescapable in this political role, of
course, and at least available in the moral role, then that may be thought to
argue on grounds of theoretical unity for endorsing it fout courl. My main claim
is that consequentialism is politically inescapable but I do believe that this ines-

capability has implications for its gen eral standing.

1. Conseq uentialism

Definition

f’\cms*diing O mm:s«‘::aiuen?L‘:iza]i‘s;m, the right alternative in any choice is a promo-
tional function of the agent-neutral good.' The neutral good s the sort of good
that can be identified in common terms {from any perspecuve. it mighc aiso be
described as the nan-indexical good, since the main mark is that its expression
does not require the use of an indexical such as ‘" or ‘mine’, ‘we’ or ‘ours’,
there' or ‘now’; it contrasts with agent-relative goods such as the success of my
projects, the welfare of my children, the prosperity of my country. A neutral
good in this sense may be particular or universal. It may consistin the prosper-

ity of a named country or species, for example, or in the prosperity of all

't is possible 1o represent both consequentialismt and non-consequentialism as theories
according to which the right is a promotional function of the good, where the difference turns on
whether the good is taken ;s neutral or non-neutreal; see Peerdn (1997) 1 chink that the representa-
tion eaken in the current account is more faithful 1o how non-consequentdalists generally think of
their commitments. . v
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{

rational or sentient creatures; it may require only peace berween named feud-
INg pArties or peace in the universe at E;‘—n‘.‘ga. “E';i"mmﬂf\n the g«::n(:»eﬁ 10 Consequen-
tialist discussions is assumed to be universal as well as neutral in characrer, and
I shall work with thav assumption in what follows.

To sav that the right alternative in any choice is a promotional function of
the good is 1o say that it promotes the good betrer than any alternarive; or ac
least that it has no superior in this regard: there mav be other alternatives that
are equally good, or in some way incommensurable with it That an option
promotes the good better than alternatives might mean that ag & marter of
contingent modal fact it produces more good than alternatives would have
produced {Railron 1984). But I shall assume thar what is meant is that it has
the highest expected value: it maximizes the expected good, And 1 shall take
this in turn to mean that iv maximizes the good that is expected according 1o
a contextually suitable probability functien: that is, roughly, according to a

function thar a PeFsOI could not be epistemically fawdred for maintaining in

fiigiw of the contextually available evidence.
Indirection

The primary focus in consequentialist thinking, as in contemiporary ethics gen-
erally, is on the choice exercised by an individual i acrion: thatis, on the choice
between the different things that the agent can enact—between different
options, as I shall say. An oprion is a package of probable outcomes of which the
agent can rightly think in the course ot deliberation: T oan de that; the possibility is

there for me to implement as Dwill fnoa given case the only enactable aptions

thatare open may be to v to do X or ro oy todo Y. Bur Eshall assume that there
are enactable options other than trvings that often it thas bitl Tean just write a
letter or notwrite i, for ‘L’,‘.\;llﬂ'“l"hi."ﬂlm just POST 4 letter or not post i, wnd soon: and

I may be in a position to recognize that such enactables are within my grasp.”

¥ Thisis contingent in the sense that itdepends on the Tocation of the sctual workd among pos-
sible worlds, What would have happened had Ddone Xorther than Vs what happens in the sear-
estpossible world where I do X. And what happens there may be something that wis very unlikely
1w happen.

* Phe idea here is that something is enactable o given the contingent way the world i, thar fact
thai I choose itensares thatit gews done. [t s not enougl for an epactable option that my choosing
it makes it Hkely 1o be done, but neither i eequired rhat choesing it nsakes i fogically inevitatde

{as with trvingsj that it gets done,
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Consequentialism can be applied to items other than enactable options, and
in p;—lrtée:ular 148 pmdé::;-paasimms. ro action such as plans and policies, habits,
motives, and traits, as well as commitments to various social practices or insti-
tutions. In each of these cases, as with enactables, there are sets of alternatives
whose members we may want o rank against each other. We may want to
linow which of such and such plans or habits or commitments it is best to
@:»:a’;:mph;fy, for example, and conse-quen‘ttial.i.s;m offers us a way to determine
chis: the best alternative—the right Aternative 1o have in place-——will be that
which maximizes the e:r}:p{fc:t.cd g{mda however the gcmdi is determined. It might
be thought that the best plan or habit or commitment In any set of alterna-
fives will be the one that plﬂtac.iiispmeis to the best actions. But this need not be
s0, fur a plan or habit or commitment can have consequences other than via
the actions it sponsors. It may be best in virtue among other things of the
assurance its presence gives people, for example, and of the po@ssi&bﬂity for
engagement that it opens up between them (Pettit and Smith 2000).

The consequentialist theory of the right action is more com plex than the
consequentialist theory of the rightitem in any other category. Thisis because
the features that make a pm'tia;ft.lhu.r action right may not derive entirely from
ithe enactable option chosen—the content of the choice—bur also from its
causal origin: from the fact thavitis chosen out of this or that predisposition.
Suppose you ask mie to help you move apartment. This may be the ri ght thing
to doin virtue, at least in part, of the fact that you are a friend and that helping
you ls muore or less essential to preserving and nou rishing our relationship. The
likely contribution to our Ongoing relationship is not a feature of the enacta ble
option as such, however, since that option would not make such a contribu-
tion were it chosen on the basis of deliberanon about what it is best overall that
I do. Were 1 to choose to help you out of such comprehensive deliberation,
rhen T would prove myself fess than a friend; | would show you, at best, that
my assistance was motivated by impersonal benevolence, not by a particular
avtachment to yvou. Ivis on ly it 1 choose to help S]_t)o;nmncma;m]y out of the
predisposition constitu ted by our frie ndship—or at least out of what can pass
for such a predispost fon—that 1 shall make a contribution to our ongoing

El

Suppose you are nat a friend but Fwould like vo behave towards vou as towards a friend, per-
haps beeause af wishing to inaugurate a friendship berween us. In that case | may respond as 3
fricnd woukl respond but not do so out of friendship. The enactable options are distinctive in that
case. The option of helping you move apartment breaks in two: helping you move apartment in

the manner of 4 Friends and helping vou move but not in the manner of a friend.
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relationship. The benefit that the action brings abour materializes in virtue of
the causal origin of the choice, not in virtue of the content chosen.

The fact that the right-making features of actions sometimes derive from
the predisposition to action, not from the enactable content chosen, forces con-
seait:a-e.ntied.is.m to recommend an indirecr st rategy in decisions over action.
The right enactable option in any choice—like the right plan, the right habit,
the right practice—may be that which promotes the best comsequences, But the
right enactable option, being individuated ind ependently of predisposition, does
not alwavs determine the right action. And that bei ng 50, it would be a mistake
for an agent to ask directly in every choice of action which enactable option
promises the best consequences. A sking that question may ensure in some cases
that the agent misses out on the right action, 1f 1 deliberate comprehensively in
the example given, [ certainly miss out on the right acnon. The very tact of such

deliberation means that even if | help you move, lactas an impartial benefactor,
notas a triend. I favor vou, not because of our relationshi p. but because vou hap-
pen to be the best locus at which to invest oy benevolent effors; you are fortun-
ate enough to lie on the rrajectory of my philanth FOPIC Projects.

What indirect strategy does consequentialism recommend in decision-mak-
ing over action! There are a number of possibilities, but the most appealing, to
my eye, s illustrated by a strate gy or habit that most of us actual ly display in the
case of friendship (Petrit and Brennan 1986; Pettit 19973, This consists in resporgd-
ing withoutasecond thought to the request of friends, and to the other demands
of triendship, under more or less normal clrcumstances. Assuming such cir-
cumstances, | let natural affection carry the day, as we might say, or I give an
exclusionary role to the consideration thar chis is my Iriend. But when do cir-
cumstances count as normal? When no red lights go on. no signals of alarm
sound. Absent such indicators, the default assumption is that things are nor-
mial. The red lighws do nor goonwhen vouask me to move apartment but they
would go on it you asked me, in the old joke, not 1o move apartiment, but to
move a body (Cocking and Kennett 2000). In the absence of such asignal, how-
ever, I respond to vou as a friend, fetting my affection pilotmy behavior; Toffload
control to the movements of my sensibility,

Is it irresponsible 1o offload control in this wav? Does it amount to the sort
of self-ctfacing consequentialism in which the agent climinates the possibility
of deliberating over consequences [ Parfit 1984)7 No, because Foflload only active
control, not control, period. Think of how the cowboy in the cinematic image

rides herd on the cattle, lettin o them have their wav provieed ithw Cleave to
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the path he puts them on, as they normally will. The cowboy does notexercise
active control over the movement of the cattle but he does exercise a form of
virtual or standby control, for he is ready to intervene on a need-for-action
basis should one of the cattle begin to wander off the path. While T give over
active control of my behavior to the movements of my sensibility in the friend-
ship case, it remains the case that | ride herd on my sensibility and exercise
virtual, standby control; I am ready to intervene on a need-for-deliberation
basis should the red lights go on. Those red lights will go on, ideally, just when
the cause of the neutral good is likely to be jeopardized by letting sensibility
rule on its own. Things may never be calibrated ro those ideal specifications, of
course, but experience and learning ought o guard against at least the worst
extremes of caution or com pl‘az:mf]cy.ﬁ

The virtual or standby consequentialism that [ have illustrared in the case of
friendship generalizes readily to other cases. There are many right-making fea-
tures of actions rhat are deliberatively elusive, deriving from the personal, non-
deliberative predispositions out of which the enactable options are chosen.
A given action may be right, not because of the features of the option enacted,
but as a result of being chosen out of a certain plan or policy, in virtue of this or
that motive or habit or trait, or hy WAy of commitment to this or that social
practice or institution. Aslmay engage the demands of commitment to a friend,
letting them have defaulr control over suitable choices—letting them rule in

the absence of red lights—so | may engage the requirements of a variety of such

deliberatively restrictive predispositions. | may favor the policy of acting spon-
taneously in a certain domain, opting for the frst option that strikes me as sat-
isfactory. Fmay follow a maxim of always telling the truth, denying myself the
opportunity to reflect, case by case, on whether doing so s for the best overall.
Or Fmay privilege in a parallel way a motive or trait like generosity or courage,
giving more or less free rein to its promptings” When 1 authorize the rule of

such general predispositions in my life 1 letr them govern me like modular,

* Consistently with evervibing said in this paragraph, of course, empirical conside

ALIHONE st
mvight support ascl-effacing consequentialismea view that while the only right-makers are expected
conseguences, the chance that vule-breaking might be for the good is so unlikely that the best fine
is b0 block sl revourse to conseguentialist reasoning. This position, perhaps suggesied in Rawls
{19551 should be distinguished from rule-consequentiabism, which we diseuss later; this treats con-
tormivy 1o the rubes as what makes an action right, breaking the connection with consequences.

" Priodrizing certain traits will amount to adopting a virtee ethic for consequentialist reasons.
But notice that virtue ethics is sometimes taken to describe a non-consequentialist alternarive. not
& practive that consequentiakism might endorse. See Perrin (1997) for discussion.
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automatic pilots, provided that the red lights don't go on—provided that there
are no c:cmtexh:aaﬂy salient signs that a given situation is exceptional and that
following the predispositions there might not really be for the best,

There are three aspects to any such strategy of indirection, First, it offloads
active control to a modular pilot that operates more or less autonomously,
like the modularized skill revealed in typing and in tving vour shoelaces; sec-
ond, it preserves virtual, standby control by keeping the agent ready to deliber-
ate on a need-for-deliberation basis; and third, it outsources the trigger that
prompts deliberation, lerting external red lights dictare whether to reclaim
active control or not. Critics sometimes suggest thatindirecr consequentialism
has an artificial, even rococo character, but recent psvehaology shows that, on
the contrary, this offloading, outsourcing mode of agent-control is absolutely
characrenistic of our species (Clark 1997}, Being a triend, like being a lover,
means giving up a certain active control of self, ceding such control o the
other. Yet being a friend does not mean locking vourself into roboric fidelity to
friendship’s requirements. No one outside of mahoso circles will imagine that
friendship requires a spontaneous, uncalculating response 1o a request to move
a body. And as it is with friendshup, so 1vis liable to be in rhe parallel cases also.

To sum up the discussion so far, then, consequentialism identifies the right
option in any set of alternatives by the fact that it maxumizes the expected good-—
the expected neutral and universal good—>but when the alternatives are actons
the issue of which alternative promotes the good in this way is subject to @ com-
plexity. The right action may be rightin virtue of fearures of the agent’s predisposi-
tion, not just in virtue of the fearures of the enactable alternative, And this means
that the consequentialist criterion of right choice, applied toactionmay reguire an
indirect mode of decision-making. Under an indirect strategy, deliberation over
the enactable options will be restricred so as o make roont for the operation of
suitable predispositions: suitable plans or policies, motives or Fabits or traits, or
commitments to social practices. The rightis abwayvs a promotiona | function of the

goad but in the case of action that function may have an indirect Character,

Difterent goods

While conseguentialism makes the right o promonional funcuon of the good,
of course, different forms of consequentialism will operate with different
accounts of the good, and may also differ in how far they take the good to be

defined and determinate over various prospects. For ali F have supposed, for



48 | Ethical Theory

example, there may be distinct prospects such that how they compare in value
is inherently indeterminate. Thus the good might be a bundle of distinct goods
that are weighted against one another but not so precisely weighted that all
indeterminacy in the ranking of alternatives is eliminated (Broome 1997},

[ am assuming that the neutral good invoked in a consequentialist theory
will be universal, as [ said. Bur Fshould add that this assumption leaves an enor-
mous variety of candidate goods in play. Not only wall they include all pre-
sumptively universal goods such as happiness and freedom, peace and justice.
They will aiso include distributional goods such as equal happiness and equal
freedom. And they will include reflexive goods, as we might call them, which
universalize indexically identified goals. Suppose that you and 1 prioritize the
needs of our friends, each caring for our own in a special way; suppose that for
each of us the indexical good described as “caring for my friends’ ranks as a per-
sonal goal. We might still endorse as a corresponding u niversal good the sce-
nario in which everyone cares in the same special way for their friends: the
scenario described in the formula (X)(X cares about X's friends).” The reflexive
good that consists in everyone’s caring about his or her friends will be just as
neutral and universal as peace or justice, happiness or freedom.

What does consequentialism recommend to agents? Better, what sort of
agents does the consequentialist commend? Fixing the relevant good, the ideal
agents will be those who exhibit such a pattern of predispositions, and exhibit
them over such a range of actions, that they do indeed maximize expected
value. [t is not wue of these agents thar they always think about how far the
options before them in a choice of action promote value. But, things going
well, it will be true of them that had the option they chose in any given case
not promoted value, whether directly or indirectly, then they would not have

chosen it (Railton 1984). Such agents will be effective forces for good.

Three features

There are a number of features worth noting about the consequentialism
adopted here. A first s that while it allows the domain of deliberation to be

restricted for the sake of promoting the good in action—{or the sake of sausfying

Clndeed the failure o endorse something like that universalized version of the personal
muaxir---and, more geaerally, the failure to value fnendship-based caring on the part of any arbi-
trary persew=—woulid constitute an irrational refusal to acknowledge a basic isomorphism in the
positions of ditterent human beings.
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the consequenualist criterion itself—it does not restrict the domain to which
that criterion applies; it amounts to an unrestricted or global consequentialism
(Smart 1956; Kagan 2000; Pettit and Smith 2000; Ord 2009). In this respect, it
contrasts most saliently with a rule-consequenualism according to which the
right personal orsocial rule in any domain is thar which maximizes the expected
good, and the right actions in that domain are those that conform to that rule
(Hooker 2000). Such an approach has o hold that some rule-conforming
actions are right even when they do not themselves maximize the expected
good—even when conditions are such that it would be consequentially better
to break the rule. The standby consequentialism described here avoids any such
IO pl@ reness in the comumitment to the consequentialist criterion.

A second thing to note about the consequentialism described is that it does
not prescribe, as opponents sometimes suggest it must, that agents should
organize their lives around a love for the impersonal good. The consequentialist
criterion of rightness often justifies a pattern of behavior on the assum prion
tharit springs from a certain motivation, not iufadeifpc—:m‘lcmhf ol s o FEZIT 1R OWr
example, itsupports my helping vou move apartment out of friendship but not
my helping you move apartment on the basis of comprehensive deliberation.
Thus it does not recommend the replacement of other motivations by the
motive of impersonal benevolence. On the contrary, it generally endorses moti-
vations deriving from attachment ro friends or children, o sense of commit-
ment to Promusees, Or an arrraction w o rions that are in VOUT character. And it
generally commends the actions that those motives would prompt, precisely
on the grounds thar they are so prompred. Iris good that friends act our of
friendship in dealing with one another because acting on that motive binds
them to one another; it would cease tobe good in the same way if the motive of
friendship were replaced by a motive of universal benevolenee”

The third point to note engages a criticism that Williams often makes of

consequentialism. Even if the docirine endorses giving limited controlin vour

* Foranother example, take the mregnry theme thar s prominent in Bernaad Willisrmss work
(Sovart and Williwms 19730 Given that any agent's integriny or wholeness isimportang, as Walliams
shows it is, consequentialists will not requure an agent w actim amanney that undermines 1t that
would be o muake the person incffective as an agent, uarcachable m wgerpersenal exchange, and
entirely miserable. Bur when consequentialists give agent-integriny this maporiance, they will noet
suggest that agents should value their integrity for the svore it makes possibile in promoting the
impersonal good. As in the case of friendship, the concern with integriny is justified on s conse-

quentialist basis. not motbvated on that busis,
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fife to a certain predisposition, he suggests that it will still require you, when
you act under such a pilot, to have one thought too many (Williams 1981, 18},
Acting as a friend, for example, the idea is that you will never respond spontan-
eously to the promptings of friendship. You will always have o do a back-of-
the-mind, perhaps even a back-of-the-envelope, calculation on whether ivis
indeed right ro give those promptings authority in vour life. It should be clear,
however, that the sort of conseguentialism described avoids this problem
{failron 1984). You can act spontaneously under the promptings of friendship,
and do sa with a good conscience, without any second thoughts. If you silence
or suspend those promptings in a given case, that will not be because of the
internal deliverances of ongoing deliberation but because there are external
warning signals: the red lights have gone on. Your friend has asked you, not to
move apartment, but to move a body. Will this sensitivity to red lights mean
that vou are not a true friend in the cases where they do not go on? Will it
mmake vous friendship fragile in a way that friends cannot generally accept? Of
course not. I shall not think the less of vou as a friend—1 shall not think you
less a friend—if L am aware that there are limits on the requests I might expect
vou to fulhll withour question.

Standby consequentalism is psychologically realistic in accepting the prior-
ity of the promptings that consequentialise reflection is meant to regulate and
in allowing that such reflection may materialize only under the pressure of red
lights, But it does not prohibit reflection on the impersonal good, of course, in
the absence of red lights. On the contrary, itis hard toim agine that agents mi ght
conform well to the docurine without oceasional reflection on what sorts of
predispositions are likely to serve the good and on whether the pattern in their
behavior is generally satisfactory. Like any plausible moral theory, a consequen-
tialiso of this kind will encourage periodic reflection, even as it argues for not

lerting such reflection unmake the spontaneous swirl of everyday choice.

2. Non-conse quentialism
Three varieties

Mon-consequentialism, as the very name suggests, involves nothing more or
less than the rejection of consequentialism. This rejection mav be sourced in

any of a variety of considerations, of course, and mav be upheld in various
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degrees of strength. If consequentialism embraces a family of approaches, non-
consequentialism embraces a rribe. ' |

According to consequentialism, the right alternative in any choice isa
promoticnal funcrion, direct or indirect, of the good. Let someone satisty the
general constraint of promoting the neutral, universal goud, then, and no
complaint can be laid against that agent. According to non-consequentiaiism,
this is not so in the realm of choices over actions. There may be choices whers
the right action happens to coincide with what promotes the good, but right-
ness is not a function of the good, ar least not in every domain, and satisfying
the promotional constraint is no guarantee of doing the right thing. There are
at least some possible choives in which the ri ght option to take is not the alter-
native that promotes the good, whether directly or indirectly.

Since non-consequentialists are united by their rejection of consequential-
ism, there are as many varieties of the approach as there are modes of Oppos-
ing the common enemy. Where consequentialismy holds thar to do the right
thingis to satisfy the general constraint of promoting the expected good, non-
consequentialism can assume three broadly different forms. 1t can deny that
there are general constraines of any kind-—inciuding the promotional con-
straint-—whose satisfaction invariably constitutes doing the right thing, It can
limit the application of the promouonal constraint, arguing that there are
cases where it is permissible to breach thar constraint, Or it can propose other
Nnon-promaoron al constraints for the role that conseque ntialism aves the pro-
muotional constraing, arguing that those are the constraints that determine
rightriess, whether generally orin this or that domain of choice,

The view that there are no general constraints whose satistaction guarar-
tees doing the right thing is now often described as particularism. Adherents
of the approach hold that rightness is determined partcularisticall y from case
to case, not on the basis of what any general constraint requires (Dancy 2004),
They are non-consequentialists by accident, as it were, since they reject the
presupposition that there are general constraines of rightness—a presu prposi-
tion shared by other torms of non-consequentialisme-—rather than any propo-
sition that distinguishes consequentialism. For that reason | shall not pay
further artention to the doctrine here: I mention it only for completeness. As
a matter of fact, T rhink rhat there are serious problems in maintaining the
particularist thesis that there is no patrern o the variety of actions that count
as right, over and bevond their being right, but rhis is nor the place w pursue

that critique {Jackson eral ),
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The second way of rejecting consequentialism might be described as “pre-
ri)g&mﬂi‘is‘i‘nﬂ as distinct from partc ularism. It does not pmv,icifa any alternative

to the pmmmimwi constraint bur argues rather thar there are cases where

tive of not having to service the neutral, universal good (Schefiler 1982 Such
a prerogative might entitle agents, at least in restricted clrcumstances, to seek

certain personal goals—to develop their talents or relationships, their projects

of the good.

The third and canonical way of being a non-consequentialist is to take a
non-promuotional constraint on action, perhaps pertectly general, perhaps
custornized to context, and to argue that in suitable choices the right option is
the option that instantiates that constraint, even when instantiating the con-
straint means failing to promote the neutral good P Take a constraint that pro-
hibits violence. A non-consequentialist defense of such a constraint will imply
that there are at least some pmssibic situations where vou ought to satjsf}f it,
despite the fact that doing so does not promote the neutral good. A non-
consequentialist defense of the constraint will imply thar even it your being
non-violent in such a situation would lead to more viclence overall-—even if
there is no neutral good it would promote—mnon-violence may still be the
right option for you to take.

Non-consequentialists who take this line may believe that non-violence is a
neutral good but hold that rightness requires the instantiation or exemplifica-
tion of that good in your own action, notits promaotion generally. Or they may
hold that the constraint of non-violence determines wharitis right to do, at least

in certain circumstances, independently of any connection to the neutral good;
they may treat the constraint as compelling in its own terms, not for any good
thatits satisfaction would exemplify. In either case propoenents will say that right-
ness is not a promotional function of the good, although they will say that for

ditterent reasons. In what follows Fshall abstract from this difference.

! wvention the possibility of constraints that are customized to context o make room for
someone, like Witliams, who is dubious about general constraints, gspecially when they assume
the abstract proportions of something like Kant's universalizability constraine. When Williams
argues that Jim oughi o kil one of the Indians in his famous example, he presurably thinks that
the same would apply aceoss many variations: say, variations in which the identity of the agent
changes, or the identity or indes ]

d the ethnicity of the Indians (Smart and Williamas 1973). Thus he

presumably would endorse the constrain that applies across that Hmited range of circumstances.
Fehink of it as a contextually customized constraint.
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The third form of non-consequentalism comes in a variety of shapes,
depending hirst on the degrees of strength with which the crucial thesis is
maintained and, second, on the domains in which it is upheld. Thus, to take
the first of these dimensions, a theory that rules out violence on a non-

consequennalist basis may assume quite different degrees of strength:

¢ It may rule out all sorts of violence, or only violence of a cerrain kind: say,
violence that serves no PUNItive Or protective purpose.

¢ It may rule out such violence in every situation or only in struarions that
fall within a cerrain boundary: for example, the boundary set by ‘cata-
strophic moral horror’, to quote a stipulation from Robert Nozick (1974,
30) or the failure of ‘circumstances of justice’. to gquote one from john
Rawls (1971, 126-8).

e Where it Iimits the situadons to ones that fall within a certain bound ary,
it may suggest that bevond that boundary the right is a function of the
good—the boundary indicates the level at which the promotional costs
of sticking with the constraint become excessive—ar it may hold thav

even beyond the boundary rightness remains independent of the good.

As non-censequentialism may come in various degrees of strength, so, second,
it may be defended in any of a varietv of domains. The vonstraints that are
privileged in the manner of the non-viclence constraint just discussed may be

of very different kinds.

¢ Constraints against treating any others inoa certain way: violently, per-
haps, deceptively, coercively, or manipulatively.

* Constraings against (wiling to treat those with whom vou have made a
contract—say, those to whom vou have promised semething—
according to its terms,

« Constraints against failing to treat those ina privileged category——say,
friends or family——with a certain tavor or indulgence.

e Constraints against failing to help our those who have special, pressing
needs—the destitute, for example, or those in danger——with asslstance.

» Constraints against free-riding on the efforts of others, sharing na ben-
efit they produce without contributing to irs production.

» Constraings that aspire to subsume more partic ular constraints, such as
the Kantian constraing of acting only on a maxm that vou cin will as a

universal law,
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A commonality

While the different forms of non-consequentialism vary enormously in domain

monality. Both in the second, prerogativist form and in the many different
varicties of the third form, they prescribe predispositions that agents should
follow in making choices, as an indirect conseque ntalism would also do. But
in contrast to the consequentialist approach, they insist that the prescribed
predispositions—those associated with prerogatives or with non-promotional
canstraints—do not have to be justified in consequentialist terms and that
acting on them will sometimes mean failing 1o promaote the neutral good.

Thus, on the non-consequentialistapproach, there are cases where lam enti-
tled to enjoy a certain non-promotional prerogative even when this means that
there is less good realized in the world overall. Equally there are cases where
| am obliged to be non-deceitful or non-violent, even should there be more
deception or violence—and overall less good in the world—as a result of how
others then choose. And there are cases where | am obliged to keep my prom-
ises or contracts, even should there be less contractual idelity—and overall less
good in the world—as a result of how others then choose. And so on.

This common non-consequentialist theme means that agents are enti-

tled or obliged to treat themselves as special in a certain way, making their

persanal identity relevant to what they prescribe. Suppose | endorse a non-
conscquentialist constraint of non-violence. For convenience, suppose that
| endorse a full-strength constraint; the argument that follows can be
adjusted for anything weaker. I may be prepared to universalize this con-

1 ] i ¥ LA 1

S e T {L"Ja'.i.n;i; S e Wby kg b iltare fie v odie st dd e v v do i e, Pae
even if Ldo so, Dwill still prioritize my own non-violence. Take a case where
the personal and universalized constraints are in outright contlict, so that,
as a result of my being non-violent mysell, others choose to be violent on a
masstve scale: T may fail to oppose some threatening force, for example, and
thereby allow a cascade of violent attack and defense. Even in that case,

Powill still prescribe non-violence tfor myself. The constraint imposes a

" The crueial vonsderavion m the background is that when 1 universalize non-violence 1 do not
rake my goal of personal non-violence subsidiary to the goal of universal non-violences that would
require e to be violent # being violent advanced the universal goal, so that Twould be endorsing a
consequentialism that is trained on the reflexively characterized neutral value of everyone’s being

pon-violent in their behavior. For background see Pettii (2000},
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personalized or identity-dependent obligation that is not made void by the
effect of 1ts satisfacrion on the choices and behavior of others.

The identity-dependent character of non-consequentialism means that
how | rank certain scenarios will depend crucially on whether I mvselt ﬁgu re
there. ThusImay have to know wherher | igure there, and in what role, before
I can make a judgment.” Suppose thar | am asked to assess the two following
scenarios, on the basis of the non-violence comstraint. In one, an anonymous
agent, NN, resorts 1o violence in a way that breaches the non-violence con-
straint but as a result there is less violence of thar sort overall: in the other, the
agent, NN, refrains from such violence but as a result there is more of that sort
of viclence overall. i [ know that | am NN, then consistent with being com-
mitted to non-violence myself, I shall rank the second scenario above the hrse.
if I know that [ am one of the other agents, then consistent with that commit-
ment | shall rank the first scenario over the second: not to do so would be to
look with equanimity on the prospect of my being violent.”

[t is not surprising thar non-consequentialism should make rankings of
this kind dependent on the identity of the person who is making the ranking.
Non-consequentialism allows or requires you as an agent to give counter-
promotional importance to what vou do. As a moral judge of scenarios that
diverge on the basis of people’s choices, vou should pav attention on a non-
promaotional basis to what is required of you as one of those agents, iindeed
vou are one of the agents. Non-consequentialism allows or requires vou o act

in a certain way, even if vour acting in that way is notfor the best overall—and

i L

Passume in this discussion that nen-consequentialisny is ime-indeperdent, thougly Wentity-
dependent: in other words itis personalized to the sgentas that agent convinues througl time, nat
personalized o the agent-at-a-time.

¥ This argument cannot be circumvented by stipulition 1o 1he clfect that il poneconseguen-
gialism preseribes something like non-violence, that v 1o have no suphcatons tor how the agent Lo
wham the preseeiption iv addressed should runk scenarios Bike those presented Bere, That stipula-
vion would be tantamonnt to saying that somecne can embrace s prindiple without being comimit-
et 1o things that the pnnviple entaily, For a Tuller discussion sce Pettit £ 70 AT meniion thoere,
feame to see the importance of this feature i a discussion with Frank Juchson and Michael Smith.

B The resultin each case will be unchanged even it unieersalive the noneviolence constran
and hold that evervbody should be non-vielent, The anly st of thar uiverssabization wall pre-
stimably be that il Fknow that |de notftgure at all i those seenarios, then agam | shall rank the
first over the second: the universalived constraint will be Talfitied on the partof more people i the
first than in the second. Applving the universal constraint o scenasiosin s fich o not figuee will
amount 1o the sume thing, plaosibly, ay judging those scenarios for hos Ve the satistaction of the
apiversal constramt s promoeted: lor how far it the case S alb X0 or Tor arbitrury X that Xois

non-violent in how e or she treats others: {505 i pon-vicdent i X5 behavier towards orhers).
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even if another person’s acting in that way would be quite welcome, or at least
not similarly o bjectionable.

Nii‘swi,’n‘aiﬁfﬁiilst’:fquﬁﬂliiﬂiSt assessment is alwavs iden i’.]i{}-"“’d@pfﬁ ndent in this sense.
it allows or requires you to try to mainrain a certain record of behavior, even
when the behavior recorded is not for the best overall. This is just the other
side of the coin from the feature of consequentialism that Williams, while
focusing excessively on direct consequentialism, emphasized: it requires agents
to think of themselves as conduits for the promotion of the good, and to live
with whatever the cause of the good requires them to do, be it ever so distaste-
ful or repugnant (Smart and Williams 1973).

The identity-dependence of moral assessment explains many features of
non-consequentialist doctrines. It means that in relevant domains and to rel-
evant degrees, agents ought to look after their own performance and not take
responsibility for what that implies for how things work out more generally in
the world; this is God’s nzspcn‘.szmsibih‘a'y,, on the traditional theocentric version of
the approach (Schneewind 1998)." Identity-dependence also means, o take up
a second connotation of non-consequentialism, that in relevant domains, 1o
relevant degrees, agents should be concerned with the agent-relative value of
their behaving thus and so: their respecting the rights of their interactants;
their keeping their promises; their caring for their family or friends; their nur-
turing their talents. And it means, finally, that there is a morally significant
distinction to draw berween doing and allowing, acting and failing to act. If
you ought to refuse to exercise violence even when thar means that others are
going to be more violent overall, then whar vou do is more important than
what you allow; the non-viokence you yourselt embrace compensates for the

greater violence that you fail to prevent,

3. Conseque ntialism versus mc‘m—cons.equa“:n.'tm];isntl
Moral theory

As T have set up the two approaches, they agree in recommending that people
should exemplify certain predispositions in action, eschewing or limiting com-
prehensive, case-by-case deliberation over whatis for the best in each decision

* Taken to the timin the theoceniric version will require vou 1o do what is right, then, even
should the hewvens falk: fat jranna, ma coelunr,
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they face. Bur where consequentialism thinks that the righi“fpmdiéspﬂﬂmﬂm; 0.

exemplify are those thar contribute to the promotion of t‘h&f-eﬁxpr—z‘éfmd good,

non-consequentialists all insist that this need not be so. They hold thar the
predispositions that it is right 1o exemplify, whether as internalized preraga-
rives or constraints, may not abways be such as to maximize expected value.
What positive account do non-consequentialists pive of the precise preroga-
tives or constraints that it is right to internalize as predispositionst And what
rationale do they offer for why those predispositions in particular should be
privileged? The question is pressing, since non-consequentialists will have to
choose in every domain berween subtly different candidates and in each case
they will have to offer a rationale for the choice they make that does notinvoke
consequences. Take even a basic constraint such as that which would prohibit
the intentional taking of human life. This mav be cast as exception-less or it
may be confined to prohibiting the taking of innocent human life. And if it is
confined in that way, ‘innocent’ may be given one or another interpretation.
Non-innocent parties may just be those who threaten vou or others with some
other serious harm, or those who seem likely wo inflict harm, or those who

have harmed vou or others in the past, or whatever, The v

fations are legion
and the non-consequentialist who proseribes the taking of human life will
have to choose between them and justfv that choice on a non-¢ onsequential-
ist basis.

Many non-consequentialists tail to provide such a basis. Robert Nozick
(1974) maintains that individuals have rights of a Lockean character, including
rights of ownership, and that there are things no person or group may do to
them, regardless of the consequences. But he recognizes that there are many
different sorts of property rights or constraints and that the Lockean system is
just one of many possibilities. So why privilege the Lockean? His answer is
straightforwardly consequentialist: Lockean rights are preferable because of
the many benehicial consequences that their implementation would produce
(Petair 2001 ). Among such consequences, he cites the fact that the scheme
‘increases the sociad product” and “enables people to decide on the principle
and vypes of risks they wish ro bear’ (Nozick 1974, 177).7

But not all non-consequentialists ignore the problem raised. A number

of distincr proposals in the Hirerature argue that there is a single overarching

® o Flsewhere Nosck Talls back on Rant, when he i prossed abour why nataral rights make o

non-pragaietic claim on our allegiance. See Nozick (1981, ch. b,
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principle, identity-depencent and so distinctively non-consequentialist, that
determines the predispositions it is right to exemplify: the prerogatives it 1s
right to clairmn or the constraints it is right to satisfy.

Kant provides a would-be principle of this kind in the categorical impera-
tive, according to which, in its primary formulation, people should act only on
maxims that they can will as universal laws. In each area where it applies, sup-
porting a strict obligation, this is meant to identify a single maxim: a single
domain-specific predispasition. Thus it is supposed to identify a commitment
to truth-telling as the only appropriate predisposition in the area of commu-
nication. The idea, very roughly, is thatit is impossible to act without contra-
diction on the rival maxim of lying at will. Were evervone to lie at will, the
institution of communication would be undermined and the very idea of lying
would lose its meanin g

This Kantian approach has to face the problem, however, that it does not
seem to be capable of identifying a unigue predisposition in each domain.
There are many rivals to truth-telling apart from lying at will. Someone may
lie to protect an innocent person and yet not be disposed to lie at will. And the
maxim on which such a person acts, althou ghit competes with the maxim of
never lving, will still be one that ir is possible without contradiction to will as a
universal law. This problem may not be insurmountable within Kantian the-
ory;, certainly there have been many attempts to deal with related difhiculties
(Hill 1992; Herman 1993, Korsgaard 1996; Schapiro 2006)." But the problem
may suggest that non-consequentialists should look elsewhere.

Two other proposals may prove more attractive. One is that the ri ght pre-
dispositions for any agent to have are just those that make his or her life go
well those that promaote, not the neutral, universal good, but the good of
that very agent. This might be inter preted with the help of Bernard Williams's
notiaon of an internal reason, al though he himsell doesn’t ever develop such a
fine. You will have an internal reason to adopt a certain predisposition should
vou he in g maotivating subjective state, S, that would provide a motive to
adopt the predisposition if you “deliberated rationally” (Williams 1981, 109}

and—expanding on his further glosses—had full information, exercised

L P U TN NSO RO . N TS P o [ % :
Phese commentaries locus l]’l.i!]]g“\‘ L BOT On “ht‘.’ P E'i)h]i"‘_!&‘l’! ol ‘\"\"h{"fh(}!' E‘J'l@ Kantian MPPN,.\CECE‘! Cdn

iebentify a unique predisposition in each domain, but sather on whether it can avoid prescribing an
excessively rigorist one: [or example, a predisposition to tell the truth, even when the in quirer
secks the information Yor purposes of Ccommitting a murder,
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imagination well and meta number of such extra conditions (Pettirand Smith

2006). The predispositions it will be right for an agent to exemplify, under a

natural application of the idea to this case, are those thar the agent has most
internal reason to instantiate.

Another non-consequentialist way of determining which predispositions it
is right for an agent to exemplify can be developed from the contracrualist
theory that T. M. Scanlon {1998) champions, building on the work of John
Rawls (1971; 1993 2001). According to contracrualism, it is wrang to breach
those rules that no one could reasonably reject as principles for the general
regulation of behavior. Applying the approach here, the right predispositions
for an agent to instantiate will be dispositions to abide frmly by such rules.

The availability of these two responses to the question raised for non-
consequentialism suggests that in moral theory there is no clear winner in the
competition between the sort of consequentialism described in the first section
and various forms of non-consequentia lismn. There is a serious question about
the basis on which non-consequentialists can identify the predispositions that
itis right to exemplify, but the answers | have associated with Williams and
Scanlon do represent respectable, if not wholly unproblematic responses.” In

the compass of this chapter, I am inclined ro declure a stalemare,

Political theory

In moral thinking the addressees of a theory are invited o employ its eriveria
aof good and right in making moral judgments, not just abour others, but also
about themselves. Itis because the individual addressees of a moral theory can
figure both as the assessors who employv the theory and as the agents whom
they assess that there is an opportunity for consequentialism and non-
consequentialism ro come apart. Consequentialism holds that the moral judg-
ments passed should be independent of whether the assessors are identical
with the agents: they should be dictated by the demands of the neutral, uni-
versal good. Non-consequentialism denies this, arguing that there are cases
where the judgment passed should be sensitive to the idenuty of the assessor
and the agent: there are cases, for example, where vou are allowed 1o judge
that you should be non-violent, even when that will lead o more violence,

and less good, overall.

7 For some problems see, on Withams, Fetaicand Snuch (2000 and, on Seandon, Peatie (2006).
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If this is right, then that raises a question as to how normative thought can
be non-consequentialist when it comes to the assessmnent, not of the choices of
individuals, but of other sorts of entity. Asked to give an assessment of various
natural physiques, or works of art, or engineering designs, for example, [ may
wonder about rthe context of interests that [ am supposed to take into account
in offering a ranking. But there will be no issue of the kind that arises between
consequentialism and non-consequentialism in the assessment of individual
choices or actions; there will be nothing to wonder about on this front. Assum-

ing that the assessment is to have general interest—assurning thar it is not to

be just a record of my taste, for example-—the only basis for offering an assess-
ment would seem to be a broadly consequentialist one.

In light of this observation, consider now the arrangements that come up
for assessment in political theory. These are institutions that determine the
options available to individuals across a broad front: for example, in marriage,
friendship, ownership, civil respect, marker exchange, group incorporation,
and the recognition of legislative, judicial, and executive authority. While
there is room for assessing such institutions on an aesthetic or economic or
functional basis, there is also good reason to assess them in a manner that is
continuous with our moral assessment of individual choices. They raise issues
of how far they allow people to enjoy equality or justice or the chance to lead
meaningiul fives. And if an institution is judged harshly on any such issue,
then that cught to influence vur moral assessment of choices made under the
institution. The injustice of a property system is relevant to the guestion of
how fur we ought to respect the titles or rights of owners, the unfairness
of marriage conventions relevant to how far marital duties or rights are
compeliing.

There is no problem about how consequentialists might approach the moral
assessment of social and political institutions; they will judge them for how

]

consequentialism is irrelevant in the assessment of natural physiques, works ot

well they pramote what is taken ro be the relevant good. But given rhat non-
art, or engineering designs, why isn’t it also irrelevant in the assessment of
such institurions? After all, those arran gements do not answer to any individ-
ual's choice. And even if they did, as in the myth of the original founder, the
justice or other merits of an institution would not seem to turn on whether or
not the founder’s choice was defensible. Fortune may be such that & malicious
choice led to a just arrangement, or a benevolent choice to an unjust one. Any

institution of the kind envisaged depends for its survival, of course, on the
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aggregation of actons and adjustments on the part of the mdividuals who
live under them. But again the moral quality of the institution would seem 1o
be independent of the quality of those aggregated choices; at the himit, private
vice may make for public virtue.
Non-consequentialists may require of institutions that they should not force
any individuals o breach their independentiv identifiable ron-consequentialist
obligations.™ However, many individual « sbligations—tor example, the obliga-
tion not 1o :;mal;—m*ﬂ going 1o be defined, notindependently, but in a way that
presupposes the presence of certain institutions, And in anv case, the require-
ment that institutions should not force individuals to breach individual obliga-
tions is unlikely to be able to discriminate berween arrangements that vary by
intuitive criteria in thelr moral appeal. How then might non-consequentialists
go turther and provide the basis for a more comprebensive ranking of social
and political arrangements?
Teonsider three possible responses ro this challenge, which { describe respec-
tively as the rule-consequentialist, the rule-conmractualist, and the group-
agency responses. But before exploring these, should make one further poim
of claribcation. The challenge arises on an assumption mainined through-
out this chapter that consequentialists and non-consequentialists differ, not
on the neurral values that they countenance, but on the significance for an
agent of giving countenance to such a value: consequentialists will argue that
the agent smg{ht to promote it and non-consequentialivey will deay tha thas is
necessarily the case. Thus it is not possible 1o reply that secording to non-
tfa.vs&?;w;?a:ﬁ'a.z{:-s‘a‘t‘:umscta social and polideal arrangements ought 1o promote justive,
whether in general orin the actdons of certain agents—say, where relevane,
state officials—as il this were a distinctively non-conscguentalist value; to
take this ine would be to embrace a variety of consequentialism inowhich jus-

fice-in-general or justice-among-ofhicials is the target to be advanced.

The rule-consequentialist response

The first response to the challenge is that the rightsocial and polincal institu-
vions to have in place in any domain are those that have the following charac-
ver: assuming more or less universal compliance with cach of the competing
candidates, they score better in consequentialist terms than others. They may

* am gratetul w Sam Schetiler for this poim
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ccore better because of their intrinsic or instrumental features, or because of a
mix of both: the idea in either case is that under relatively ideal conditions they
seore over alternatives in neutral, universal value. To take a recent staterment
of such a viewpoint, the right arrangement in any domain is the one that
imposes rules whose internalization by most people—give or take a qualifca-
tion—holds out the best prospect for overall well-being (Hooker 2000).

Insofar as it bears on social and political institutions, and not on the choices
that people make under them, this is a straigh tforward consequentialist pro-
posal, The only thing unusual about it is that the properry thar is taken o
rmake arrangements best is a modal one: the property of being best under rela-
tively ideal-—and almost certainly non-actual—condidons. But why mightit
count as a non-consequentialist response to our challenge? While it is conse-
quentialist in determining the right arrangements 1o put in place in any
domain, it offers a noa-consequentialist account of what makes individual
choices right. The right thing to do in any situation that is governed by the
rules of a relevant arrangement will be to discharge the duties imposed by
those rules: that is, to adopt a broadly deontological artitude. And it will be
right to do this, even when doing so is manifestly not for the good: even when
abiding by the rules is counter-productive in terms of whatever good is taken
ro be relevant,

This theory of rightness in individual choices amounts w0 a t ule-
consequentialism and, for reasons rehearsed earlier, 1 find it unappealing.
A restrictive, indirect theory of act-consequentialism would seem to make
more sense. [twould hold that the costs of case-by-case deliberation may often
argue for sticking by certain rules more or less unthinkingly but that someone
who adopts that approach ought always to be open to any warning signals that
in a given case fidelity is likely o be counter-productive; those signals ought to
prompt comprehensive deliberation about what to de in thar case,

Bur even if the proposed theory of rightness for individual choices
were found acceptable, this approach ought not to have any appeal for non-
conseyuentialists in political theory: that ts, in the moral assessment of social
and political arrangements. In the political domain, the suggested response is
straightforwardly consequentialist, arguing that we ought to rank such
arrangements by how far they display a certain neutral, universal property.
Rule-consequentialism represents a consequentialist theory of institutions
thatis paired off with non-consequentialist prescriptions for individual choice.

But this pairing does not make it into a nun-uun&@qxaemiaiist theory.



The Inescapability of Conseguenti
The rule-contracrualist response

Few if any non-consequentahsts actually invoke the rule-con

response described, but a parallel, rule-contractualst response has

gained some support, Where rule-consequentalisin constructs a the

institutions that pairs off with a deonto gy abour individual dudes, this other

approach presents a theory of institutions that pairs 14 {"f;w:;'ifafu;giu,zﬁ&m'

view of individual dunies. Burt the theory it proposes turns out to be just as

consequentialist as the theory presented in the st response,

Contractualists hold, according 1o Scanlon (1998), that an action i wrong if

and only if it violates g princip e Forr the general e mumum ot behavior that no

one could reasonably reject. The re rmhemn in wview here is, of course, volun-

ary: it s regulanion, 1o use an earlier expression of Soas

basis of ‘i:;ni{cﬂfn'm:‘ﬁ, &.aa:a.ﬁ.:i.mr‘:n;.i m:?m:,r:.ﬂ ;x,ﬂs’}rt‘e‘;ﬂ‘m‘fm’. But the formula for dete
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socially imposed norms or politically imposed laws—and the area
that rhey establish—are objec tionable in 2 parallel way: unjust or il
or whatevey.

“"éii@;(:f-!i (1991, 36

i

71 i prompted by thig thought o say that we can

Thomas |

ryowithy a

oo i srcal

_;);"_;cj:&‘;ii”“ The s favorine way of putting things, would be

that norms and laws are objectonable i and onlv e v wiedate & princip e fop

the entor

ad, {g_{?ﬂ—«:ﬂ%‘ﬂ;ﬁ regulation of behavior thar o one could reasonably
reject; Lignore the question of whether this means no one in the society or no
one anywhere. We are to assume rhat just as we can atlegedly identity princi-
ples that no one could reasonably reject as principles tor the untorced, moral
regulation of behavior, so we can identity a presumptively narrower set of
principles that no one could reasonably reject even as principles for the
enforced, social regulation of behavior. And then the contractualist message is
that unobjectionable norms and laws—and unobjectionable sacial and politi-
cal institutions—are those that satsfy such principles,

The message is clear, perhaps even eve-catching, but it su ppmm A COnse-
quentialist rather than a non-consequentialist political theory. Contractus k-
sm is a non-consequentialist theory of morality, since it a--u.]Lm'm each agent to

satisfy the principles for the unforced. general regutation of behavior that no
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one could reasomably reject and 1o do so even if this raakes for a lesser satisfac-
tion of those principles overall; itisin that sense an identity-dependent theory,
Bt the political theory tw which MNagel directs usis not like that. It holds up
an ideal for any society or polity: that its norms and laws should conform 1o

the principles for the enforced, general regulation of behavior that no one

could reasonably reject. And that ideal offers a neutral, identity-independent
criterion for ranking svstems of norms and laws—social and political instinu-
rions—on the basis of how far they realize it

What the Nagel suggestion would mean is that as we move from morality to
politics, the contractualist constraint gets turned into a reflexive, orentating
ideal. The ideal is not that the polity, considered as a source of laws, should
sarisfy a contractualist constraint akin to the constraint that private agents are
expected to satisfv. What we are given, rather, is a reflexive ideal: for all soae-
ties and polites, X, X should establish norms and laws—and corresponding
institutions—that satisfy principles for the enforced, general regulation of
behavior that no one could reasonably reject. The consequentalism proposed

rrvty OF may not be attractve; that will depend on how far the vequired princi-

ples are determinable and desirable. But the fact that it counts as a consequen-
tiadist theory is enough to make itierelevant to the challenge we are discussing
here, ™

The roup-agency so lution

But there is also a third line thar non-consequentialists might rake in response

to the problem raised. They might sav thar where the relevant agent in issues

of personal morality is the individual, the relevant agent in issues bearing on
the rightness or wrongness of soctal arrangementsis the people, considered as
a social and even political agent. It is you as an individual agent who decides
on whether 1o keep a promise, respect my property, or act like a friend. Tt is
we as a group who decide on whether or not to try to alter the conventions
governing promise-keeping or ownership or friendship. Thus we, the people,
might be held in a contemporary democracy to have decided that arrange-
ments of friendship should be allowed to emerge spontaneously and that we

as a group should not try 1o shape them collectively; that the same is true of

" Foranice presentation and defence of such a consequentislist view—although he would net
see it as conscquentialist—see Beite {1989}, ch. 5,
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promise-keeping in general bur thar there should be special provisions for
enabling people o make formal contracss that can be upheld in court; and
that in matters of property the ttles and rights of ow nership should be such
and such and that they should be enforceable by legal sanction.

On the picture proposed, non-consequentialists can cast the group agency
as we, the people, and can characterize a criterion of rightness in social
arrangements that is identty-dependent. Thev can hold that as vou or |
should abide by certain constraints in dealing with others, and do so on a
non-consequentialist basis, so we as a corporate agent should abide by corre-
sponding constraints in laving down arrangements for the guidance of indi-

vidual interaction and commu mity. This picture of moval philosophy at the

societal level—rthis corporate version of non-consequentialism—is reminis-

cent of an approach 1o things that is represented by two exemplars of non-

consequentialism, Kant and Rawls,
Kant holds that individuals should only act on maxims that they can will as

universal laws: such universahizability is the general form of constraint that
each is required to honor. And he argues, in parallel, that the state, representa-
tive as ivis of us, the people, vught to operate in a similar manner, establishing

faws that do not favor any one individual and that can be willed universally, As

universalizabilivy ks a criterion of right action, so it is also a criterion of ‘a riglit-
ful constivuton’a constitution under which Taw frself rules and depends on
no particular person’ {Kant 1996, 480--81 ).

johin Rawls takes a similar view when he suggests that we, the people, are

reguired in justice to adopr a certain basic structure in acting via the stawe: that
1
the structure imposed by the state should be justifiable to cach of us, its mem-

is, via ‘the political organizaton of the people” (Rawls 1999, 26},

b fdea v that

bers, on the basis of its fairness (Rawls 1971 199370 In the later formulation of
his theory, he holds that this structure will be justibable to the extent thavitis
guided by a public, political conception of justice——u conception that "itis pos-
sible to work up’ from the Tundamental ideas” contained in our democratic
political culture” (Rawls 2001, 345},

Although the group-agency solution tw the challenge raised for non-
consequentialism looks appealing, it runs into a serious difficuley. There is a
compelling desideratum on any normative theory of social arrangements—
any political philosophy-—thatr non-consequentiadism cunnot satisty, it it is
cast in group-agency terms. The desideratum is thar in assessing social

arrangements a political philosophy ought to be able to consider ali pussible
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alternatives to any given institution. There ought to be no restriction in prin-
ciple on the institutional options that can be contemplated in determining
which it is right to putin place.

The reason why the group-agency version of non-consequentialism runs
into trouble with this desideratum is that it provides a criterion of right arrange-
ments only over alternatives where we, the corporate people—we, the agent
with the privileged identity—remain in place. We may think that one basic
structure, A, should be preferred to another, B, on the grounds that under
A we, the people, would satisfy a relevant constraint whereas under B we would
violate it; with these alternatives we may use the non-consequentialist criterion
to rank-order the options. But what are we to say of a third alternadve, C, if
under this option we, the people, change identity: if we are replaced by a differ-
ent entity:

The identity of a corporate people or polity is often tied to the territorial
and individual composition of the group, so that it may change in the event of
secession or amalgamation. And the identity of the group-agent is certainly
tied to the constitutional or organizational order that determines when it acts,
so that it will change in the event of a shift thatis not allowed under the exist-
ing constitution (List and Pectit 2011), This order will specify when the actions
ol members or oflicials are to be ascribed to the people~—when those people
count as acting in the corporate name—and when they are to be cast as the

doings of those agents in a private capacity {Kelsen 1945).

This means thatif anv alvernative ary angement in some domain—C, in our
schematic example—involves a compositional or constitutional chan gein the

people, then a corporate form of non-consgguentialism will be unable to rank
that alernative, We, the people, can rank A and B on the basis of how we, a
corporate agent, deal with members under those alternatives. Bur it can only
be silent on the merits of the alternative, C, in which things are reo rganized so
thata different people takes our place. The approach is committed to an artifi-
cial privileging of the status queo, taking it for granted that the arrangements
under which we, the given people, continue to exist have an exclusive claim on
our moral attention.

Lorporate non-consequentialists may suggest one further thought in
respanse to this problem. They may say that all this shows is that a people or
polity cannot make such compositional and constitutional changes and hope
to prove justihable ex post to the individuals involved. But why can’t it show

exante that such achange is justifiable! Why can’t the desirabi lity of the change
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be established by the fact that before the change the corporate Jgem wolved
can see and show that suitable principles allow and perhaps even mandate its
acting so as 10 make that change—and this, even though i"r;' ﬁ‘lé'&ﬁrp@-:l"&?t&
agent, cannot itself survive the change? C

The response does not work. Su ppose that what a corporate pemp% pro-
poses to do in abolishing itself compositionally or constiru tionally is justihable
ex ante to its members. Why might that be so? Given that the source of the jus-
tifiability cannot be the requirements of a continuing, suitably constrained
relationship with those members, what can make the projected change look
like one thar ought to appeal to them? It can hardly be the anticipated histori-
cal fact of having originated in an irreproachable decision by an agency that no
longer exists; irreproachable decisions, as noted earlier, can generate intuitively
unappealing arrangements. If the arrangements to be brought into existence
in the self-abolishing act of a corporate agent are to look justifiable to the indi-
viduals who will live under them, that can only be because of the identity-
independent teatures they are expected to displav. Once again the attempt to
construct an adequate non-consequentialist theory of social and political insti-

tutions m urphx i¥to & form of consequentialism.

The significance of chis claim

The argument presented in this third section sugpests that in passing moral
judgments on social arrangements we inevitablv have recourse o a consequen-
tialist perspective. Thus it establishes the inescapability of con sequentialismy, in
cne possible sense of that phrase. But does this result have significance for the
moral judgment of individual actions, not just sucial arrangements? Does it
establish the incscapability of L‘ns'mm]um‘ai;‘u.lissm in that more radical sense?

The desirability of having a single criterion of ultimate evaluation argues
that it we have to live with consequentiadisin in political theory, then we ought
also o try to live with ivin moral theory, Consequentialism is capable of pro-
viding the final criteria of assessment for all individual actions, as well as all
social arrangements, whereas .a'";mu.--;tumw{m:miulﬂmn can provide candidates
for that role only in respect of individual actions. But suppose it is desirable in
itself, as many think, ro have a unified, unvarving account of the ultimate
vardsticks of moral assessment. That will argue thatevervone cught wo endorse

SErving non-conseguentia lism in restricted pockets.
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This consideration is supported by the fact that the domains of moral and
political theory are not separated from one anot her in such a way that being a
non-consequentialist about individual decisions sits entirely comfortably with
being a consequentalist abour institutional arrangements. The rightness of
rany individual decisions depends on the appropriareness of corresponding
institutions, Whether it is right to respect private property punctiliously
depends in part on the justice of the properry regime in place. And the right-
ness of various other decisions depends on the justice or rightness of other
social arrangements—for example, in the domain of family life, personal
friendship, interpersonal respect, contractual commitment, collective coop-
eration, and political organization. Butif the institurions are right only insofar
as they promaore suitable consequences, there is bound to be a problem with
trying to insulate the rightness of individual choices from the relevance of the
consequences that determine whatis right at the institutional level.

These considerations make a case for thinking thar not only is consequen-
tialism inescapable in political theory; its inescapability in that domain argues
for giving it a place in the domain of moral theory too. Trying to preserve the
non-consequentialist perspective in the evaluation of individual decisions
means giving up on the theoretical unity of normarive thought and accepting
a problematic separation between issues of individual choice and institutional
design. Those costs ought to be serious enough to raise doubts about seeking to
contain consequentialism, restricting it to the evaluation of social arrange-
ments, Let consequentialism be granted its claims in that domain and those

claims are going to be hard to resist in any area of normative thoughe.”
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